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ABSIFACT • ^ 

' * . ' ' This report provides an account t>f public-interest 

lay fi±.fl activities supported by the Ford Foundation. -Public interest 
"lair is a phrase ; that -destribes efforts aiaed at providing legal 
representation for uhderrepresented 'interests in the legal process. 
The report is arraixge'd into four laajpr sections. The first section ^ 
on 'the evolution of ?the concept of public interest lav, discusses the 
provision of legal ai'd., for little or fee in cases involving ' 
.poverty lav, civil rights 3-av, public rights lav, the representation 
of charixable organizations, or the adainistration o^ justice. The 
second, section discusses the Ford Foundation's relation^ vith 16 
public interest lav firjis. Cases iandled by the firas cover such / 
diverse are.as an eiivironHental protection, governaentaT^ retora, 
eaployaent practices^ vptlng rights, the ?e5.ulation o€ the aass aedia 
and consuaer protection, regulation of aental health and the rigSts 
6f patients^ voaen's rights, ^nd international .issues. Section three^ 
dealing vith concerns' about public interest lav activity, focuses on 
the role of tourt3 as an appropriate . for 9a, ther effect of f 
overburdening the judicial system, competing pubj^c interests, and 
adequate representation of all segaents of jthe public. The cboncluding 
section I'boks at, the future of public interest lav over the next fev 

fears^-probable sources of .support, efforts' to develop thea, and nev 
ht^msof dealing* vith social and econoaic probleas including 
iiiegui^S^s.that aay eaerge fron preseit experience and practice. 
(Author/^B) H ... 
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The Amehcan Bar .A^i^xiation owes a debt of gratitude to the private 
foiindatjons wliich, without the initial assistance gf the organized bar, 
^ fostered the growth of public interest law commencing 'ta 1969 and 
de\el^mg to the^ point where now this acti\it) contributes signiS- 
cantl> to the overall pattern of the deliv-eo.of legal services to the 
citizens of our countn . 

This publication, the work of*Sanford Jaffe, Esq., of the Ford 
Foundauon. is designed to trace the growth of and to portray the 
worthwhile contnbuuons of pubHc interest law. Il is presented Jointly 
by the Ford Foundation and Ihe American Bar Association s Spd:ial 
Committee on Pubhc Interest Practice. The- Committee hopes, by 
this publication, to aid in improving public understanding of the need 
for access to adequate legal representation. 

, ^ . . Harry Hathaway, 

Chairman 

American Bar Association Special Committee 
on Public Interest Practice 

> 

March 1976 . ' 
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Fareword 



.This is a tiraeJy report on an important subject concerning our legal 
s>-steni ^Public interest law" is a phrase that describes a wide variety 
of efforts aimed at pro\idi/ig leg^ representation foi underrepresented 
interests in the legal process.^These efforts ar^ responsive to an endur- 
ing problem in our complete sodet>. it is often impossible to protect 
or farther important interests without legal help, yet many persons 
and groups^do not have access to a lawj'er. 

This problem produces ^an imbalance and distortion in the legal 
process Certain viewpoints do not have access to important decision- 
mSfkers Decisions are made without benefit of an adversary plan- 
tation of all the facts and arguments. Significant injuries may go 
without femedy Justice is parcelled out unequally, and unwise de- 
cisions are madp affecting all of us. 

Public interest law seeks to fill some of the gaps in our legal system. 
Today's public interest law^jers ha\e. built upon the earlier successes 
of civil rights, civil liberties and legal aid law>'ers, but have moved 
into new areas Before courts, administrative agencies and legislatures, 
they provide representatidn for a broad rafige of relatively poweriess. 
minorities — for example, to the mentally ill, to children, to the poor 
of all races The> also represent neglected interests* that are widely 
shared by most of us as consumers, as worker^ and as individuals in' 
need of privacy and a'^^ealthy environment. 

These lawyers have, I believe, made an important contribution. 
They do not (nor should they) always prevail, but they have won 
many important victories for their clients. More fundamentally, per- 
haps, they have made our legal process work better. They have 
broadened the flow of information to decisionmakers. They have 
made it possible for administrators, legislators |nd judges to assess 



the impact oPt^ieir daisions hi tenns of all afifected interests. And, 
b> helping to open the doors to our legal sj^em^.the) ha%e moved 
us a Hitk* closer to the ideal of equaf justice for all. 

Although public interest law has grovfn and has gain&^^^ider 
acceptance, if still faces an uncertain future. The major problem is 

'fundmg Even though pubhc interest la\v\ers usuaDs will accept far 
lov^er salanes than thes could earn representmg well-to-do clients, 
substanual funds ar^ necessarvTd'make a highlv professional public 
interest practice possible. Yet, almost b> definition, public interest 
law>ers represent persons or groiips who cannot easil} compete in the 
ordinary market fdr legal services. 

Until now. foundations and individuals have generous!) contributed^ 
to public interest law firms. Without this charitable support, public 
interest law would not have achieved its present strength and made 

'its important contributijpns. It 'is to be hoped that this important 
support will continue. \ 

Realistically, however, additional sources, of funding must be 
tapped if public interest law .is to continue to grow and attract talented 
lawyers^ and if it is toi>ecome.a permanent part of our legal land- 
scape. If our society believes, as I believe, that all viewpoints^should 
have- access to the legal process, tjien we '"must search for ways to 
assure that public interest law develops a secure financial base This 
is not a problem for the legal profession alone, l>ut .it is a problejn 
which the legal profession has a special responsibility* to ^ddress. The, 
legal profession, after all, holcfs a monopoly on legaf^rvices and ft 
has particular duties to see that our legal institutions operate fairly 
and effectively. 

Elsewhere I have argued that the organized bar sTiould move, more 
decisively from rhetoric about equal justice, to true commitment, and 
assume responsibility for supporting put>lic interest practice on a 
permanent basis.* There are^-Signs that the bar is slowly^ moving in 
such a direction. The joint pijblication of this repdrt by the American 
Bar Association's Special Committee on Public Interest Practice and 
the^Ford Foundation is one such .sign. I hope that this report will stimu- 
late greater efforts to achieve the ideals of our profession and our society 

^ - Justice Thurgood Marshall 

Supreme Ctourt of the United States 

••Finartcing Public Intcrc^J Law Practtct. The Role of the Organized Bar. 6l A.B AJ. 
1487 (1975). ' , . 



Evoimion of the Concept 



WTien the Ford Foimdation began if?, program of support of public 
interest law iji 1970, public interest law was defined as "representation 
.of the unrepresented and underrepresented." Public interest law bad 
other characteristics as well, an orientation toward test pases; an inter* 
est in non-mone> damage remedies^ an emphasis on ppening up and 
improving government operations,' a concentration on the administra- 
tive process, and*a clientele not necessanly indigent- but lacking the 
resources for effective representation on issues oY broad concern to the 
community (for exaniple, the environment and consumer affairs):* 
Today, five ]^ears later, public interest law -fe viewed in much the 
same way by courts and ^iniinistrative ^genciesj m Internal Rev- 
jenue Service gmddines, and b> the orgar^d bar. In August 1975, 
for examp}^ the American Bar Association approved a resolution that 
defined public interest' law as: ' ^ . 

Lc'gsfl service provided vsdthout fee or at a substantially reduced 
fee, which falls* into one or more of the fqllowiijg areas: ^ • 

.1., Poverty Law 

2. * Qvil Rights Law . \^ * - 

3. Public Rights Law ^ , I 

4. Charitable Organization Representation 

5. Administration of {^istice.** \ . 

'This ABA s' definition emerged ffom a historical context in which 
the commonality of these vanolis forms of legal representation has 

'■ — • \ ■ ' 

•For an analysis of the emergence of public interest \avj at(ivity and an account of 
earlier Ford Foundation involvement, see* J/Ttf Public Innrest Law Firm New Voices 
for New Constituencies. Ford Foundation. February, 19/3/ , 
♦•Sec Appendix, page 45. " 
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been recognized. The right of the indigent to legal representation' has 
long been acknowledged as deriving from .the most efementary sense 

, of professional ethics and regard for the adversary system. Defense 
of individual civil rights was an extension of this principle, since those 
wTiosc rights were most^ften in jcdpardy Vlere minorities, whe/usually 
tend(?d also'to be poor, and advocates of unpopular caus^ ot ideas. 

• The representation' of charitable organizations is justified b^ the fact 
that, because society values these groups, there is an obligation to 
^ defend them against adversity What is new in the definition is the 
categorj' **publ ic rights law." wHich- encompasses the bulk of the 
t — pXJctice of public interest law firms and is defined as: 

Legal representation involving an important right belonging to a 
^ significant segment ofthe public . . . where society needs to fiave 

its right' vindicated but as a practical matter the would-be 
plaintiff or defendant will take action to vindicate or defend 
those rights only if he receives aid, and does not have to bear ' 
the cost himself. ^ - j 

In practice, €tvil right^ litigation, especially as managed by the 
National Association for the Advancement of Colored People, was 
very diffei:ent from legal aid. The latter was offered to the poor on 
the assumption thSt the existing system of law would assure justice 
provided all had access to it. Civil rights practice, on the other 
. hand, was based on the assertioti that the system was not sympathetic 
to the interests of minorities. It sought to remove barriers to equal 
treatment that were rooted in law and custom and thereby to establish 
a broad legal base for political, economic, and social parity. One of 
the means — test cases to attack class discrimination — was used by the 
NAACP Legal Defense Fund, Inc.,, which was established in 1939. 
The fund's vi9tories in the 1950s and 1960s helped to lay the .ground- 
work for subsequent public mterest practice. (Other organizations, 
that successfully used test-case litigation were the American Civil 
Liberties Union, the Office of Economic Oppor^nity Legal Ser- 
vices program, and legal defense groups formed by Native Americans, 
Mexican Americans, and Puerto Ricans.) 

During the 1960s, too, other groups sharing interests that cut across, 
ethnic or economic considerations — environmentaU consumer, and 
health issues^ for example — began to make 'claims on an economic 
and political system they believed to be unresponsive to their con-\ 
cerns. Ralph Nader was an early champion 9f'tliese concerns. The 
r Foundation-supported public interest Jaw firm arose out of all these 

O 10 • " . ' * 
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expehences, and its development was encouraged by a 'United States 
Court of Appeals decision that affirmed the need for representation 
of the noncommercial interests of Jarge groups of citizens in the'pjo- 
ceedings of regul^ory agencies.* . . « 

In 1970, when the Foundation be^n to talk with young lawyers 
interested in setting up public intere^^Tajv firms, it acted in accord 
with its program jjiterests in sfveral areas; environment, minorities, 
communications, electoral issues, and ^ducation. The Foundation 
also viewed public interest law as an instru.ment for improving the 
process of government and as a new way of extending legal repre- 
sentation^. 

^ The subject areas in which public interesJ^^iS^ firms bec'ame en- 
gaged had long been recognized as apjpropriate for philanthropic 
investment, and subsidy of the practice of law for social purposes 
had been common in poverty and civil rights law. But ^omelhing 
new had emerged: the use of charitable funds to support firms liti- 
gating on of persons and groups whp represented broad 
interests but might not be poor^ or deprived. The Internal Revenue 
Service saw this activity as significantly different from earlier prac- 
tice, and in^ October, 1970, it suspended the issuance of tax-exempt 
rulings to public interest law firms.. * ^ * 
Eventually, the IRS challenge was found wanting and firopped. 
But a question w^s raised by implication: Does represctltation by 
publig interest law firms really serve the public interest? The ques- 
tion disturbed many, even among those friendliest to tHe aims of 
the new institution. Eventually, the body of law and experience 
being developed in public, interest actions. may answer it definitively. 
In the meantune, a few observations may be noted: 

1. For the most part*, putihe interesJ:J^W represents the rights of 
large numbers, many of them ppor Of meinbers minority groups^^ 
Yet the legitimacy of the litigation does not depend on the nwm- 
bers bd^nefited, or the economic or ^ethqic status pf th^^ients. 
Rather, it-is the nature of the right of the interest at^sSue that 
justifies action by a public interest law firm. >^ 

2. Although public intferest law is cdncerne^,^«^h both public and 
private decision making, experience so far'^reveals a concentration 
on government and on reforming public procedures. One result has 



*Uttited Church of Christ v. Federal Communications Commission, 359F. 2d '944 
(D.C Cir. 1966). 
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been a positive reception b> government of mafty publicjnterest law 
efforts. Sohie govern^nent agencies now spek^out' tfje"' counsel afld 
cooperation of public interest lawyers,- "\ , 

3, Public interest law>ers are ^scr contributing to public conscious- 
ness of inequities or shortcomings in the society. In this sense, the 
public ijjterest law>er's purpose transcends process (representation 
of the unrepresented or underrepresented) and involves substantive 
concerns with issues of social policy. Further^ each firm tends to spe- 
cialize in particul^area^ such las equality of opportunity in employ- 
ment, education, and health; eAvironmental protection; government 
responsiveness to the public, especially to neglected groups; the fair- 
ness of business practices, and the safety, of commercial products. 
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The Record 



• 9 

Ford Foundation Relations 
With Public Interest Law Firms 

Once the Foundation established its 'commitment to public interest 
law as a promising new instrument to serve important social objec- 
tives, careful ground rules were adopted to guide relations with the 
firms It intended to support. The first was to look not only for talent 
•and energy among the staff lawyers, but alsg. for experience and 
standing at the bar among the firm's advisors and trustees/ The sec- 
ond was that the Foundation would in no way be engaged in selecting, 
or rejecting, an> particular lawsuit or administrative matter a firm 
might pursue. , ' , 

liv order to provide sustained counsel to the whole public interest 
law program, an advisory committee was established. It consisted of 
Wilham Gossett, Bernard Segal, Whitney North ileymour. Sr., and 
Orison Marden/ all past presidents of the American Bar A^ocia- 
tion. The committee reviews and advises on all Foundation grants in 

public interest law- ' • * 

It was recognized ^arly that public interest law firms and their 
activities \>ould probably be controversial and sometimes causf anger, 
since ihe> are ia theJ>usiness of challenging the policies and practices 
of well-established institutions and powerful interests. Although there 
can be no absolute safeguards \gainst Unwise, actions by a grantee 
Ijrm. nor any way to immunize it against-attack, the requiren^ents 
'established by the Foundation are designed to give the firms the best 



possible advice For example, each finn has a litigation committee, 
composed of law>-er jnembers of its board of trustees^ to which staff 
attohie>-s are required to submit plans for all legal action for ap- 
proval Most of the Ktigation committee members come from the 
commum't^' in which the firm is located and have litigation experience 
or specialized knowledge in the firm s particular fields of interest In 
addition, each firm's board of trustees stays in close touch witii tiie 
Foundation's declared policies on public interest law. 

"Record of Performance 

The first two finns to which the Foundation made^^^ts in 1970 
were the Natural Resources Defense Council, whoUy concerned with 
environmental pro&lems, and the Center for Law and Social Policy, 
which concentrates on the environment, consumer affairs, and health 
problems of the poor. By 1975, grants had also been made to thirteen 
other firms:* ' ' ' 

Center for Law in the Public Interest 
Citizens Communications Center 
Education Law Center 
Environmental Defense Fund 
Institute for Public Interest Representation 
International Project 

League of Women Voters Education Fund ^ 
Legal Action Center * 
Public Advocates 
Sierra Club Legal Defense Fund 
Women's Law Fitod 
Women's Right/Project ' V 
Research Center for the Defense of Public Interests 
(Bogota, Colombia)' " • 

By 1975, about 300 cases were in^litigation. Some seventy others 

« 

•See Appendix page 50. for addiljana} information on these firms. Tw grants ffiat 
-are an outgrowth of the public integeut law program ibould also be noted. One, to 
the Public Interest Economics Foundation, will provide economic anaJysis and coun-' 
^ set to public intei^ law firms and * i ^n groups, tht other, to the National Asso- 
ciation of Accountants for ^Public Interest, will provide Accounting counsel for a 
similar clientele Both actions reflect a concenf-that the policy-making process become 
more mformed. open, and fair., They growt out of the recognition that as pablic 
interest law issues have became intreatingly cbmpJex and tcchnicaJ, mformed citizen 
groups need better expert^ to present their vjc^vs adcxjuately. » 



had been closed ouC having been woiulDst, nfooted, or withdrawn * 
Hie finns had inieneued or were inierv^mng in neariy 150 adminis- 
trative proceedings, mostl> hearings before federal or stale regulatory 
commissions. Other acti^lUes more difficult to tabulate filled approxi- 
mately on^-guarter of Aexombined dockets and presumably took at 
least that large a percenta^of attorneys' time. n>ese included par- 
ucipa^n in admmistrstive ri4e making, advisories to go\-erament 
agencies, research and pul^licapons, monitoring regulator) agencies, 
preparmg petitions, and con&ic^ting negotiations. Both the variety of 
t^hese nonhtigative activities and the time allocated to them attest to 
their special importance for pobjic .interest practice, 

Finns have vaned worklo^, especiajl) with respect to litigatioh 
Lawsuits constitute onl> .about one-third of the ^docket of the Insti- ^ 
tute fbr Pubhc Interest Representation but t%t>-thirds' or more of the 
dockets of the Enviromrfental Defense Fund, the Center for Law in 
the Public Interest, and the Sierra Qub "fe^^Defense Fund Two 
specialized firms. International Project and the Citizens Communica- 
tions Center, focus on work with regulatory agencies more than on 
litigation- The dockets of Public Advocates and the Center for Law 
and Social Policy are about e\enl> divided bet\^'een litigation and 
other activities. The Women's Law Fund concentrates on" regional 
^ litigation. . 

- These differences derive from the firms' backgrounds, interests, 
- ' and operating st>'les. 

The Environmental Defense Fund (EDF), heavily committed to 
htigauon, is following its early inclination. It began a3 an instrument 
of a group of scientists anxious to halt the ijidisCTiminate use of DDT 
and other long-lasting pesticides. It was virtually launched in a court- 
room to -test whether litigation could acccmiplish what persuasion had 
not. EDF continuejuto regard legal action as a most useful way to 
check what the scientists on its board regard ^ environmentally and 
socially destructive actions. But EDF has not been content merery to 
oppose v?hat it thmks ill-advised. It has also offered possible alterna- 
tives, as it did when opposing a proposal for a Toqks Island reservoir 
on the Delaware River (now abandoned), and EDFs program on 
; water- quality resulted from effective consultatioti with. the gorvemment* . ' 
The Center for Law in the Public Interest began with a ^docket 



•ThB IS an apprOTimatfOn.' «xact figuc^ arc irtdctcrminablc because of joint suits. 
The toul includes amicus curiat inlcrvcntiolns, ^ 
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composed aImo« entirely of challenges to the use of land and re- 
sources IB the Los Angeles area. In a short time, the firm completed 
an unusuallv large number of cases and won most of tfaem. It has now 
broadened its agenda and is working in the fields of fair employment, 
corporate responsibility, and electora'l reform. In the corporate re- 
sponsibility area, two cases fNorthrop and Phillips Petroleum) haje 
been settled, with imponant results for the concept of independent 
-outsider" participation ia the management of these organizations.. 

The Sierra Club Legal Defense Fund was created to supervise law- 
suits in which the Sierra Club was a Utigant. at is modeled after the 
N'AACP's -Inc Fund.") The- central office has a comparatively smaU 
number of cases, but it super^■ises and lends technical support to a 
nationwide network of Sierra Qub lawyers. 

Citizens Communications Center engages in a variety of activities. 
Most of Its time is spent representing the interests of citizeri groups 
before the Federal Communications Commission. As far as' poisible 
it seeks to negotiate agreements between complainants and broad- 
• casters and participates in rule-making and policy-making conferences 
with federal agencies. 

The International Project, operating; from a itim body of law. has 
concentrated on hclpijig citizen groups to coriimunicate and work 
with government agencies and advisory boards concerned with mter- 
national matters, and to become involved in international meetmgs^ 
such as the 1974 Law of the Sea Conference. ~ 

Th? Institute for Public Interest Representation, based at the 
Georgetown University Law Centei; devotes much its time to re- 
search and publication. It has a strong interest in administrative 
proceedings.' petitions, monitoring, and other techniques aimed at 
improving govemmem performance by critical review of official.pro- 
ceGures. 

The newer firms are still developing distinctive styles, but it'appeais 
that the Education Law Center and the Women's Rights Project will' 
concentrate on litigation and agency monitoring. The Legal Action 
Center, on the other hand, will use a variety 'of educational and 
informational techniques, in addition to litigation, to persuade puWic 
and private employers to hire ex^offenders and addicts. , 

The Research Center for the Defense of Public Interests in feogota, 
Colombia, represents the first attempt to test the adaptation of the 
concept of public interest law in a developing country. Set up by 
several Colombian attorneys, the center has a well-known and diver- 



sified board and has matching support from the Inter-American 
Foundation. 

AUbongh mctcti of the publicity generated bj public interest law 
has focused on en%«-onnienLal and consumer activities, a great deal of 
Its work IS done on behalf of minorities, low-mcome people, and 
others- who suffer deprivation of one son or another. Among the 
cbent groups anci organizations that have been represented are 
women, juvemk offenders, the phvsicalh and mentallv handicapped, 
children, and low-income tenants. And. in addition to environmental 
and consumer protection, the mam areas of public interest law activity 
are reform of governmental processes, fair employment, the mass 
medii physical and maptal health, women s rights, electoral rights, 
international issues, and education* 

The follow mg brief accounts of public interest law activities, orga- 
nized according to subject matter, convev a sense of the versatility 
and scope of the organizations supported b> the Foundation. They 
represent a considerable part — but b> no means all — of what is being 
done in the public interest law field. # 

Environmental aad Consimier Protection* The recent proliferation of 
liUgation on behalf of the consumer and in defea^^ of the environ- 
ment anses out of a perception that our system has not shown t^e 
necessary regard fdr health and aesthetically related values such as 
the quality of air. land, and waten and the safet> of consumer goods 

Dozens of legal actions have been taken in the past five yeafs to 
enforce provisions of the National Environmental Policy Act (NEPA) 
and similar state statutes. Much of the litigation has been concerned 
with who must file statements and the contents of those statements A 
high percentage of these actions has succeeded in ^iefining and enforc- 
ing the legislated procedure. As result, many govermnent agencies 
are novv taking the impact statement requirements of NEPA more 
seriously than previously. - * ' 

Public interest lawyers have also sought to enforce the Stibsttotive 
provisions of other protective legisiationrsuch as statutes prptecting 
(he national forests against excessive tree cutting, and the pure water 
and clean air laws. They have also begun to expjpr^ questions dealing 
with occupational health and safety. A long and generally successful 
campaign has' been waged in the courts,' jn administrative hearings, 
and by negotiation with regulatory agencies to ban certain pesticides 
miti bro^d, indiscriminate, and longJasting power to harm The 



Natural Resources Defense Council, v^hich has become excepdonall) 
well infonned on -nuclear' power, is active in several lawsuits 
attempt to focus on issues relating to the disposal of highly toxic 
radioactive waste. 

Private land- use development is also being objected to environ- 
meEtal and other tvpes of governmental control. In California, as a 
result of public interest law litigation, land developers must comply 
^iih state enviit)nmental statutes, and local -zoning practices must 
confonn to comprehensive, long-range planning. The Center for Law 
in the Public Interest has been most active in this area and has 
recently brought a case on behalf of people who wcjrk in Irving, 
California, but cannot live there because of restrictive zoning laws, 
which they contend violate the county 's general growth plan. 

Environmental litigation raises profo\ind issues for public interest 
law The cases and the interests at stake 'are complex. In most of the 
difficult cases, it is not self-evident what public poDcy should be. 
Nevertheless, the record fqc the last five-^ijars indicates that public 
interest law litigation in this field hai touch^ a responsive chorcf 
among substantial segments o'f the puWic^T^at these efforts coiiicide 
with the concerns of large numbers of the America' people^ appears 
to^ be borne out b> the continuing, strong supportj including dues- 
paying memberships, for the major environmental organizations. In 
their impact on environmental polic>, pubiic interest la^ firms have 
developed a role for the public in th'e^nado^^ decision-j^aking 
process that could not easily have been fo^ast in 1^70. 

In the consumer field, the focus has beeji on challenges to^ractices 
that impair the qualit> of retail goods or that -tend to fix- the prices of, 
basic prodjucts without reference to consumer interests; One example. 
is the legal questioning of restrictions on the import of tomatoes, 
textiles, steel,^and oil Discriminatory credit and pricing have also 
been under attack. Suits Jo compel credit c^d compam'es to allow . 
merchants to gh-e discounts to cash customers have been m'ooteii by 
legislation granting that relief. Public interest lawyers i^ontinue efforts 
to get credit extended on an equal basis to" women and to nuSal 
ethnit minorities. Suits challengirtg the t/aditiojial rate stnxctures of, 
utilities, which now favor large users, have sigpiikance^both for con- 
sumers and for the environment; sirjce a*suggested substitute system 
of pricing would discourage waste arid reduce demand. 

Efforts have also been made to support the enforcement powers of 
federal agencies In an important adnlinistrative decision, the Federal 
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Trade Commissipn nuvr requir^ advertisers to ^substantiate scientific 
claims with scientific evidence. A case raising tfee issue of c<)rr€Ctjfeg' 
misleading advertising was lost on appeal but in;such a way mai the 
issue can be resurrected. The Fairness Doctrine has been used for 
aliemaUve advertising in both environmental and\consumer mkiers 
Action has also been taken to appl> the provision^ of the Adi^nis- 
trative Procedures Act requiring notice and opportlinit) to connient 
to Federal Reserve Board regulations dealing with\ reserve requW 
ments of its member banks. This is of concern to cons^crs, investo^ 
and mortgagees. . . \ 

As with environmental concerns, consumer protectie?n efforts con\ 
tmue to enjoy wide support. Specialized consumer akencies' at all^ 
levek of government have been established, and there a?e goodWos- 
pecls that the consumer movement will be reinforced by additional 
institutions. ■ \ ^ 

Reforming the Governmental Process. To' help make gbvemment 
more responsive to wider segments of the commuml)^, much of the ^ 
effort of the Ford Foundation-supported firms has been (firected at 
9pemng administrative process^ to public scrutiny, enabling yie 
•public to participate in agency decision making, and improving in- 
ternal procedures of governmental bodies. \ 

Freedom of Information suits have proved to be a sharp ^^ge in 
openmg governmental agencies to public scrutiny and acUoriS Jiave 
been filed against a number of them, including the Federal Reserve 
System, the Federal Highwa> Administration, and the Department of 
Commerce. As a result, the courts have limited the scope of exemp- 
tions and the Act in several instances, for example, businesses can no 
longer resist disclosure with a blanket claim of "confidential'yinfor- 
malion, and audits of the Law Enforcement Assistance Admjpistra- 
tion arg now available. ^ ' ' } 

A principal method 6f' public participation in administrative deci^^ 
' sion making has been the use of comments in rule making. Public 
interest law firms have committe4a great deal of time and effort to 
this activity. As a BsiAt of their work and others'^md of an important 
Circuit court decision specifying the Federal Communications Com- 
mission's duty to seek out listener viewpoints, several federal agencies 
have now taken steps to broaden citizen participation m agency pro- 
ceedings. The agencies have come to recognize tharit is not enough 
to sit back and wait for the interests to clash; rath&, an active effort 



must be made to get mierested groups in\o]\ed m hearings. The FCC 
now sends special maihngs to groups interested in polic> de\e]opment. 
The Consumer Product Safct> Commission has de\ eloped a program, 
under which consumer groups can submit plans to de\elop safet> 
standards for particular products and rccene financial assistance for 
their worL The Federal Trade Commission has created a panel of 
consumer and industry representatives to work out a proposal on 
children's advertising And the Interstate Commerce Commission has 
gone even further b\ creating an Office of PubUc Counsel to assist 
consumers. ,principall> farmers and passengers, at public hearings. 

Another means of broadening citizen participation has been 
through the use of ad\isor> committees to governmental agencies. 
As a resuU 6f pressure, agencies ha\e opened membership to unrep- 
resented groups and created additional advisory committees to help 
the newcomers. A lawsuit, filed under the Advisory Committee Act 
of 1973, enabled a women's gfroup to gain access to a Defense De- 
partment Advisory- Committee that deak with women in the armed 
forces Dockets of public interest law firms list man> other, less for- 
mal modes of participation, from preparing reports to consuhations. 

Efforts to reform internal procedures range from lawsuits ao in- 
formal pressure. These activities have helped develop new ways of 
dealing with prisoners and juveniles. In addition, procedures have 
been devised to minimize adversary situations, for example, the FCC 
has been persuaded to initiatfc a rule-making procedure that, under 
certain conditions, can a.void a license challenge, and the Food and 
Drug Administration, und^r a recent Supreme Court decision, has 
streamlined the wa> in which' it determines tlie safety ^nd efficacy of 
drugs. ^ 

Standing has been expanded in a v^rietj of contexts and forums. 
\oi too many years ago, it would have been unusual for people w\ih^\ 
out a direct economic interest to participate in administrative matters. 
Now there is a growing number of^i;istances in which public interest 
law and governmental agencies"have worked out cooperative arrange- 
ments Today, the doors are open in many agencies, and the problem* 
of access is rarely One of law but of the scarce resources of citizens 
groups. * . > " 

Fair Employment. Work in this area has concentrated on racial and 
sexual discfimination in public agencies (notably police and fire de- 
partments) and in private busi/fess (such as banks, insurance com- 
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.panics, retail stores). Suits have sought affirmative plans to ensure 
future equal treatment of minorities and women. The firms have a^so 
. challenged discriminator} practices such as denial of leave and medi- 
■ cal benefits for pregnant women and employment tests that u effect 
screen out minorities. 

The approaches of the law firms vary. Public Advocates, for ex- 
ample,' tries to enlist the support and cooperation stajf and feki- 
' eral enforcement agencies not only to bring pressi!!e*wr public or 
private groups practicing discrimination, but also to use the resources 
'• of the enforcement agencies to conduct investigations and make re- 
ports. When public agencies ha\e been willing to do this, the coopera- 
* tive arrangement has worked well. If the enforcement agencies ai^ 
reluctant to proceed, or seem to enter into "sweetheart" agreements, 
the law firm will litigate. 

Public Advocates has been able to negotiate industrywide agree- 
ments in banking, in tlfe savings and loan industry, and in several 
utilitiesin^lifomia. It h"as been. important both to the law firm ai\d 
to the industry concerned to worii with a broad coalition of minority- 
group organizations. In that way mutually satisfactory ag-eement 
goes far to assure the industry of the support of those organizations, 
and the law firm is spared the task of relitigating cases against indi- 
vidual employers. , ■ . • 2 a- 

Some' of the most innovative work in combating empIcAnment dis- 
crimination is being done by the Legal Action Center od behalf of 
persons with criminal or drug abuse histories. An ataon agamst the 
New Yorii City Transit Authority has established the principle that a, 
public employer cannot exclude persons froifl employment solely on 
the basis of their past addiction o/ current participatyftyfi a metha- 
done ^maintenance program. And the U. S. Postal Service has intro- 
duced new regulations providing for theTiiring of former addicts, and 
current participants in methadone maintenance programs, in accor- 
dance with specific Job-related selection criteria. ^• 

The Legal Action Center has developed adjustment and counsel- 
ing procedures apd a -wide network of consultation services for agen- 
cies sepcing ex-addicts. Further^ the center's close ties with the Vera 
Institute of Justice provide it with an unusual ability to monitor these 

actions. , ' -l' j • u * 

The work of the Citizens Communications Center„descnbed in the 
next section, bridges the communications and employment fields. In 
Its negotiated settlements to ensure greater responsiveness to-mmori- 
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ties In broadcast programming, tKe centerhas been able in many cases 
to include provision for affirmati've action fraining and employment. 



Responsiveness of (he Mass Media- A major concern of Foundation- 
supponed firms active in commimicaiiorii has been to give audiences 
a voke in determining the kinds of programs the> are to see and hear 
and to facilitate'/nmoritj accesd to cable television. The firms have 
also chaUenged the concentration of control of broadcasting stations 
\ and newspapers and argued that where advertising promotes a mis- 
leading view, other views should be given a hearing. 

One of the most important c^ to date vl^as the petition to deny 
a license renewal filed by the Cidzeqs Communications Center against 
the Alabama Educational Television Commission. On the basis of the 
■center's arguments, the FCC hejd that the station had been guilty -of 
discrimination" against blacks ill programming and hiring. The deci- 
. sion^establbhed tlje proposition, that automatic renewal can no longer 
be presumed, and that if bona fjde chaUenges are made, stations must 
demonstrate that their perfonmpnce is in accord with the law. It in- 
corporated many of the judicp! precedents developed under civjl 
rights, voting rights, and employment discrimination cases, the most 
important of which- is that quantitative results, rather than proof of 
intent, are snfficient evidence of discrimination. In additron, the FCC 
held that public broadcasters have even greater obligations to minori- 
ties than do commercial broadcasters. . ' . . - 

The Alabama case was the eulmmation of a sustained effort by the 
center over a considerable period" to institutionalize challenges to 
license renewals. as an effective legal tool. Nor have petitions been 
restricted to matters of discrjminati^n; they have also challenged 
stations on the grounds of miilogging programs, changes in format, 
and coilcentraTTOir of control. jBy-noW, it has become a pracUce for 
many broadcasters to negotiate with citizens groups on a'varietjLof 
issues rather than face the prospect of FCC actioj),_JRecentIy, in 
such pre-renewal discussions, at least ten agreeiiients were reached in 
the New Ycyk-New Jersey area. This ' trend has. become so pro- 
nounced, however, that the jpCC recently told broadcasters that 
they cannot negotiate away th'elr obligations under the law by shar- , 
ing certain responsibilities with citizens groups. 
. Issues relating to the Fairness Doctrine are being dealt with in- 
creasingly through negotiations or by actions that have broader impli- 
cations than the case-by-case approach. The Citizens Communicj 
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Center has come forvrard with a proposal that would allow broadcast 
journalists to present controversial issues without regard to balance; 
but would .also offer individuals or groups "access message time** 
(one-minute spots in prime time) to respond. This ^"stem is now being 
trjed on- an experimental basis m San Francisco and Pittsburgh, and 
it has been welcomed as a creative alternative. 

On the whole, the FCC has probabl) become more responsive to 
ciuzen acc&s than an> other major government agenc>. And the 
centers work has resulted m an increase in the means available to 
community groups to assess station performance and responsiveness 

Health and Mental Health. Public interest lawyers have concentrated 
on improving standards of medical care for those least able to articu- 
late their needs, especially the poor and minorities. A series of law- 
suits to compel hospitals to offer a minimum Amount of free 'service, 
as specj^ed m the Hill-Burtoq Act subsidies, resulted in regulation^ by 
the Department of Health, Education and Welfare that define the 
service obligations of the hospitals including a requirement to serve 
•Medicaid patients. Related efforts have been made to force public 
hospitals to maintain standards equal to thc^e of nearby private insti- 
tutions. The Supreme Court has recently heard a case involving the 
obligation of hospitals to provide at least sOme free service to indi- 
gents as a condition of maintaining a charitable tax status. 

In addition, special concern has developed for the handicapped A 
successful suit secured ramps for the physically handicapped in the 
new Washington, D.C., subway. .Other litigation seeks to establish the 
right of physically or mentally handicapped children to equal public • 
eJiudatioh. . . ^- , 

Care for the mentally ill has become another ^najor concern.. Cur- 
rent suits argue for the right of the mentally ill to appropriate care 
and the consequent responsibility of the state to insure that a persoti 
. who is civilly committed receives therapy and is not just locked up for 
safekeeping, a principle given strong, support by a recent Supren^p 
Court decision. Specific issues have been raised on the ''convenience" 
use of tranquilizers, patient labor without pay, safeguards for human 
subjects of medical experiments, and definitions of informed consent 
The.^tions brought by public interest law firms^have called attention 
to needed reforms that may require systematic oversight of health 
/institutions. * . " 
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Women^s Rights. Lawjers especial!) concerned with the rights of 
\vonien have focused on' discrimination in education and emplo>nient, 
on health is.sues. insurance coverage, and related benefits. Firms are 
also working on dav-care licensing regulations that adverse!) affect 
the j>oor and on sex discrimmator> practices in commercial and 
mortgage lending. 

In maners related to women\ heaJth. public int<irest law activities 
have sought stricter regulation of potential!) carcinogenic contra- 
ceptive drugs, of human experimentation, and of the use of drugs for 
nonapproved purposes. The) have argued for monitoring procedures 
of intrauterine devices and f^r warning labels on prescription drugs 
that may be especially harnjful to pregnant women. 

The issues in insurance^^?^ disabilit) large!) center on the exclu- 
sion of pregnane) -related disabilities from sitkness and accident 
plans The Supreme Cour^heJd that state plan exclusions are not 
unconstitutional* but there fare a number of cases challenging plans 
under antidiscrimination ^tutes. In an importartt case brought by 
.the Women's Law Fund, fhe Supreme CoUrt invalidated the manda- 
tor) maternity leave polic) of the Cleveland Board of Education as 
arbitrar) under the due'process clause of the Fourteenth Amendment. 
In another pregnane) ^cTnplo)ment case, 'it was held that failure to 
provide sickness and disabilit) leave to a woman temporarily unable 
to work after childbirth violated Title VII of .the Civil Rights Act 
.when the collective bargaining agreement provided for sickness and 
disability leave, but ,not maternity leave. Severat other cases chal- 
lenge sex discrimination b) emp!o)crs in promotion, fringe benefits, 
reinstatement after maternity leaves, and layoff policies. 

A number o£ actions involve' discrimination against women in 
police and fire departments^ Cleveland has now eliminated its quota 
^restricting the number of women police officers. A federal appeals 
court invalidated policd weight but not height requirements that had 
eliminated 99 per cent of all women; the height iSsue is pending 
decision on a petition for [ceriiorari before the Supreme Court, 

In education, several cases invqlve discrimination in curriculum, 
vocational -education, and" athletics, equal resource allocations to 
female stadents arid their activities, and the elimination of sex dis- 
crimination in textbook/. A recent case, on behalf of the Women's 
Equity Action League and others, seeks affirmative action by HEW 
and the Department of Labor in enforcing the antidiscrimination pro- 
visions of education and health-trainiftg* programs. 
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International Issues. The International Project Nvas establislied to ex- 
tend public interest law activities to the processes of foreign-policy 
formulation and international decision making, particularly when 
these impinge on consumer, environmental, and sckial concerns. The 
major consumer cases have centered on import restraints on steel, \ 
textiles, tomatoes, and meat. The firm s efforts have been directed both 
at assisting consumers in presenting their positions to government and 
at opening the decision-making process. As a result, the government's 
textile advisor) committee and other aspects of the decision-making 
process ori^textile imports have been opened to the public, and the 
Department of Agriculture has agreed not to discriminate against' 
imported tomatoes and to consider price and quality factors. . . 
' . In the environmental area, a sustained effort has been made to 
/extend NEPA's reach to activities of U.S. agencies that have, inter- 
national significance, for example, on marine pollution problems. 
Work is also being done to bring environmental considerations to bear 
on the U.S. nuclear export program as well as the overseas pesticide 
program o#»AID. ' 

An issue that has consumed considerable time and staff resources 
centers on oil transportation— the design, location, and construction 
of port facilities, international and national rules for construction and 
design of oil tankers, liability for oil discharges at sea, and the drilling 
of offshore oil. Another effort deals with issues that arose in tlje Law 
of the Sea Conference. International ProjecMaw^ers have participated 
on the Secretary of State s Advisory Committees and as members of 
the U.S. delegation to the Laws of the Sea Conferences, and they 
have also been cc5llaborating with environmental groups in other 
countries! 

The prpject has, with State Department support, arranged for en- 
vironmqntal organizations, such as Friends of the Earth International, 
to be accredited l^fore International agencies that deal with environ- 
mental matters. 

Despite heavy demands of consumer arid environmental issues on 
this small firm, the International Project is* also beginning to*explore 
, the protection of human rights* A suit, brought on behalf of the 
Southwest African Peoples Organizatioji,* the American Committee 
on Africa and others, is, challenging the Department of Commerce^ 
dealings with South Africa on imports from Namibia (Southwest 
Africa;. The plaintiffs allege that these negotiations violate the United 
States* obligations under the U.N. Charter and the Security Council* 
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resolution forbidding such dealings with South Africa because of its 
ilfegal presence in Namibia. * ^ ^ ' . 

With respect to citizen access in general, the project has played a 
, leading role in persuading the State Department to adopt rule-making 
procedures, regujations requiring public participation m international 
negotiations, and environmental regulations involving public comment^ 

Education. In California, Public Advocates won an extetided tria* in 
the Serrano litigation, which demonstrated th^ iher^ was a nexus 
between unequal school financing and deficient educational programs. 
The case, which was on remand from the California Supreme Court, 
involves the reallocation of a minimum of S850 million annually to 
poorer school districts. The trial court produced a lengthy opinion 
that is now bein^Ntvidelj circulated by the Jaw firm- in response to 
requests from various groups throughout the country. 

In both California and New Jersey, law firms are helping in th 
develof)ment of educational policy. The firms" contributions consist of 
advice, testimony, the preparafioq of explanatory itiaterial, and the' 
general defense of rights that have been established m the courts. 
In New Jersey,* the State Supreme Court ordered state agencies not 

.onlj^ change school financing patterns, but also to establish and 
enforce standards of effectiveness jn educational ouitomes. The Ecfu- 
cation Law Center has participated in efforts to implement the couEt> 
decision, particulariy the examination of educational finance ajtema- 

^ tlves. In response to specific requests, it has provided legal memo- 
randa and other forms of technical assistance, to the legislature, the 
Governor, and state agencies. So far, the New Jersey Supreme Court 
' has given the legislature until March 15, 1976, to provide addi- 
tional funds to meet the constitutional mandate. 
' Jiidicial recognition that ^children have an enforceable, stslte con- 
stitutional right to a qualitative standard of education has important 
implications for educational policy throughout the nation. All told, 
thirty-eight states have constitutional language identical or compara- 
ble to New Jersey's. Since the U.S. Supremp Court held in Rodriguez 
that unequal school financing is not a violation of the U.S. Constitu- 
tion, the New Jersey and California exf)eriences are ex{5ectfed to have 
increasing effect on equity cases in other states. . , i^ 
' In addition to efforts in school fiaetrfeTpublic interest law firms^ 
have been working to ensure support for special educational needs — 
fof the handicapped, the retarded, and those who do not speak Eng- 
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lish as their native too^uc. And v^ori; is being done tc rid textbooks 
and curricuja of racial siereot>ping. La\v finns are also involved in 
extending due process protection to stihjents, such as the develop- 
ment of standards for ^^pensions and expulsions, access Uo records, 
the expunging of certain kinds of information from records, and the 
regulation of behavior modification* techniques. 

Electoral i^ts. Public interest groups, such as the Litigation De- ^ 
' partment of th^ League of Women Voters Education Fund have 
focused on activities to ensure full citizen participation in govern- 
ment through the electoral process. A number of actions have been 

'aimed at removmg administrative obstacles that effectively disenfran- 
chise persons who are otherwise qualified to vote— for. example, st?te 
and local resident) requirements, restriaive absentee voting regula- 
tions, and failure to suppl> adequate and convenient registration sites 
Suits have been undertake!?- 19 enforce tiie principle of one-person, 
one-vote a^ all leveis of government to make equal representation a 
reaht>, OUier maners have challenged the use of multimember dis- 
tricts and other election schemes that have the j^ffect of diluting, the 

^voting strength of minorities. 

A key factor irf the area of electoraj rights is the dispersion of 
governmental authorit> amoijg various state and loo^units of gov- 
ernment. State and Wal discretion in tiie regulation oht^fencWse 
complicates monitoring of compliance b> national groups ror ex- 
ample, after Uie Supreme Court s decision dealing witii the durational 
residency requirements, a monitoring and enforcement program in 
twenty states had to be instituted b> the League of Women Voters 
Education Fund to obtain com pliance. Thk effort Ls part of the local _ 
^ague litigation program for which the national ^organization pro- 
vides technical assistance. To date, some 170 local and state leagues 
have initiated lawsuits in voting rights as well as in areas of "League 
concern," such as women s rights, school issues, and the environment, 
housing, and land use. 
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eoncems About 
Public ^terest Law 



Four major questions have been raised regarding public interest law 
actiyitj /d) Are the courts^ the appropriate forunj to resolve the iinds 
of issues with which public interest law is concerned? (2) Is public 
interest l^^i^ctivitv overburdening the judicial system? (3) Do public 
interest law activities at tirhes champion one "^public int^est*" that 
clashes \^th auother public interest, thus benefiting one segment of 
the public at anothers expense? (4) Are there substantial interests in . 
the comnuinitj that are not being represented b> public interst law 
firms? * ' ' 



^ - An Appropriate Forum? ^ 

Cases that involve broad pubIic-poIic> issues or deal with large com- 
plex atod technical matters have frequ ehtfv led peo ple to' raise ques^ 



"Tioni about th^ proper role of the 'courisT Although public interest law 
has sharpened the focus somewhat, the issue is an old one. From the 
earliest days, courts have been called upon to interjjxet the Constitu- 
tion, to adfudicate conflicts between government agencie/, and to 
determine whether such agencies have carried out their responsibilities 
to weigh carefuH> competing" values and mterests. Publicinterest law 
operates within this established system, which is open to aH pitizens. 
What is new is^that it introduces additional issues into the process 
and gives underfepresented groups a realistic opportunity, bapked by 
^equate intellectual and financial powers, to be heard. 

A contention of those who are skeptical of assigning too much 
policy-making responsibility to the courts is that sych questions are 
more appropriately settled in tbe political arena, because legislatures 
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and elected executives are morcdirectl) exposed to different interests 
Also, It is argued the\ have more and wider channels to the public 
and its representatives than the courts, which can only set forth policy 
or estop acuon, whereas the legislature, with the power of the purse, 
must implement it. . • 

There is no clear-cut answer to these arguments. Tte lesislatiye 
process, too, has its drawbacks, and the tug between the two branclies 
IS likel) to contmue Howe\er. it is unportant to note that courts act 
at the behest of claimants and never on tfeei^own Claimants, whether 
represented j?\ public interest law firms or not. are in court only if 
they allege a legal basis for their actions, statutor) or constitutional, 
and legislatures can alter that basis within constitutional doctrine 
Most importantl). courts are usually careful and thoughtful and* 
there is a sound historical basis for confidence in the ability oi the 
judiciary to handle the matters that come before 5t in a responsible 
manner. 

In many of the areas whjere public interest law functions, there are 
no s-ure guides to measure competing values or decide with certainty 
which alternatives should ^ selected. Furthermore, it is in tjie nature 
of^ the judicial process tu sprt out and help define complex issues in a 
pubbc forum. In so doing, it assists implementing agencies to fidfill 
their functions and enable different groups represerfting conflicting 
demands to test them in^^adversary proceeding. Particularly at a 
time when large majorities of the public are intensely concerned with 
major problems, such as the energy crisb and the economic recession, 
-some grotips with special concerns believe that a court is the only 
place where they can get an adequate hearing. 

To be sure, procedural. due process is not an absolute. There are 
often better ways than a lawsuit to resolve some issues. New ap- 
proach^ to conflict avoidance and resolution are proper subjects* of 
inquin' in this context, aild are discussed in the last part of the paper 



Pressure on Court Calendar?? 



The question whether public interest law activity overburdens the 
courts i^ somewhat less femdamental, even though some observers 
have strong opinions abfmt it. Some public interest law cases are com- 
plicated and diffic^rfr^d would indeed take a lot of tiifte, but few of 
' these have r^^died the trial stag*e, where most of the court time is 
consumed. Many of the cases are resolved pn the law issues More- 



over, publk ifltencst iaavyers realize that vvith feu? exceptions, tfac> 
have neit he r the funds nor the resources lo take cases that involve 
lengthy trials. A review of court docket — federal and state — shows 
that the number of court cases brought b) publk interest law firms 
is relati%'el> small. In fact, aboul half of the filings b> pubjic interest 
\avi firms are in the administrative process and rarel> get to the courts- 

The Foundation's procedures for selecting firm^. for funding and 
the wa> in 'wiiich the firms operate help ensure that onlj substantial 
claims are brought and that the judicial system is not abused The 
record is good, not a single case brougi5t b> a Foundation-supported 
firm has* been dismissed as being frholous, nor has there been any 
substantial charge of harassment or abuse of process. 

Finally, the experience of the past fi\-e years shpws a steady trend 
away from, litigation and lo negotia6(Mi and other nonlitigating ap- 
proaches. Jhc heavy participation of public interest law firms in rule- 
making illustrates this point. 



Competmg Public Interests 

' The dilemma of competing public interests is the most difficult one 
for pubUc interest lawyers. It is easier to deal with in those cases that 
require more open procedures, or seek to expand public access and 
information and secure legal rights and benefits. Thus, hospital care 
for the indigent, equal educational opportunities for the di&abled, 
honest and informative advertising and labeling, a proper census 
count for Mexican Americans, and the treatment of pregnancy- 
related disabilities urfder health plans are objectives on which a broad 
public consensus fan probably be found and for which the economic 
costs of conforming to the law ^ likely to be accepted. 
The difiiculf cases are: . , • , ^ - 

1 Those in which courts eigoin large economic enterprises or 
hnpose such onerous conditions on them that the enterprises might be 
abandoned," with potentially harmful consequences for economic de- 
velopment and employment. Tn the energy field, for example, there 
are cases in which ecological issues clash with substantial claims for 
economic growth and residential needs. Other ex^ples are th^ 
enjoining of con5;truction of an interstate highway system because of 
its environmental impact and its potential for housing displacement, 
or applying nationally the aondegradation principle in the Clean ' 
AirAcL 30 
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2- Tbose thai deal w jih bro^ public -polk> issues and im^psc large 
costs, for jcxample, ediK^onzl fiaance cases and reform of mental 
hospsia] pnxcdures. 

Often these are not contests bervve&n *'good guv^ and bad gu)s,*' nor 
between private profit and public welfare. There are pablk needs and 
good arguments on both sides. In this sensiti%e area, the structure and 
the procedufes that hase been established — the Foundation's advisor) 
tommittee as well as the boards and litigation committees of each 
firm — pla) an important counseling role. 

Experience so far indicates that most of these cases get to court 
either because there are no effective alternatives ;o resolve the jcon- 
flicts t>r because, go^iemment industry is not confonning to the law. 
As of now, the tradeoffs in these^ complex matters cannot be mea- 
sured quantitati\el>. It is hoped that a Foundation-commissioned 
stud> b> the Universit> of Wisconsin on the social and economic 
coj^equences of public interest law activity will yield methods for 
reliable and objective ^asse^ments of such costs and 'benefits. 

For no^ Ae answer to the question must rest on two points. The 
proper function of public interest lawyers is to represent significant 
"\iew5 that o,therwise would^go unrepresented in cases affecting the 
public welfare. -The fact that some public desires are incompatible 
with others requires a court to be careful and puts a heavy respon- 
sibiUty of choice on public interest lawyers. It is their task to choose 
cases in which the issues are substantial and to litigate only when 
means short of litigation will jiot settle these issues. At the same time, 
they ha\e to be sensitise to other social interests that may be unrep- 
resented in the proceedings and guard against o\erzealousness. 

And.' secondly, the political and social cost of leaving substantial 
interests without a representational voice in deciding their own lot 
is greater than the risk of letting them be heard! It is a princit)le 
rooted* in the American tradition. 



Adequate Representation 

Are, there substaijtial interests, in the comniunity that do not get 
adequately represented because of the way in which public interest 
law firms, tend to choose their clieritele? No doubt this ft the case. 
Public interest law is still in its early stag/», nurtured primarily by a 
thin flow of foundation funds, legal resources carmot yet be stretched 
to give everyone the necessary representation. Foundation support 

; 31 

RIC 



has been able to provide a srnaH nomber of mo4ds that, h is hoped,' 
will^lay tbc basis for a more complete iostitution^atioiL 

"nie fact remains, however, that jxi5lic interest law firms, most of 
fee lime, rej^resent established and ell informed groups or organiza- 
tions, the environmental and consumer cases are the best examples of 
this. Furthermore, there miist be an aggrieved client, and while the 
rales of standing raaj be liberalized, the requirement of standing re- 
mains crucial. The lawjers themselves have ^professional interest in 
assuring that their clients are responsible in order to assure^Ae courts, 
administrative agencies, arid the public, that the interest thej repre- 
sent is substantial and important In fact, the broader the interests 
of the group represented and the more numerous the plaintife, the 
more public interest lawyers ace assured that the> are representing 
an interest that should be heard ^ ^ 

Fin^H>, in addition to the safeguards ahead) discussed, the Internal 
Revenue Service guidelii^ on public interest law require the firms 
to file an annual report on the cases handled, including an explana- 
tion of the public interest involved in each case. 



The Future 

9 



This rcviev^ has discussed beginnings — the demonstration of potential 
To mo\e toward its fulfillment, public interest law needs more time 
and greater effort. The firms now heavily dependent on foundation 
support cannot remain so if for no other reason than that most foun- 
dations are reluctant to tie up their resources in long-term commit- 
ments. Moreo\:^r, the firms need to do better than just hang on, they ^ 
need a chance to grow. And they can grow only if they can earn fheir 
w^ from the people they seek to serve. 

The concluding section of this report looks at the future of public 
interest law over the next few ^ars — probable sources of support and 
efforts to tap and develop them, as well as f>ossible new forms of 
dealing vwth social and economic problems and inequities that may 
emerge from present experience and practice. ' 

Neeifc and Sources of Support 

Fees. When the Internal Revenue Service dropped its 1970 ch^enge 
to public interest law firms, it made it a condition of their charitable 
status that they could not accept fees for professional woric. As a 
result of a considerable effort by public interest law supporters, the 
Service recently cKanged that policy and decided that a public inter- 
est law firm can accept fees without jeopardizing its tax status.' The 
ruling is qualified, however: The fee must be court- or agency- 
awarded or approved, and no more than half the firm s annua] total 
costs (averaged over five yearsj can be defrayed from such fees. "This 
ruling," the IRS states, "is issued with the understanding that neither 
the expectation nor the. possibility, how^\^r remote, of an award of 




fees will bea)me a subsiantiaJ motivating factor in [the] selection of 
cases.*'- 

Some public interest lawyers consider the ruling restrictiv-e, but 
it opens the door to a potential source o^suppoa The general rule 
in the United States is that each part) pavs its owti anome>V fees. 
But under several 'federal and state, statutes, there are exceptions. 
These statutes include Title VTI of the Civil Rights Act (cover- 
ing employment discrimination), other ci\il rights statutes, laws 
relating to ckan air and water and to freedom of iifonnation, and 
amendments to the Federal Trade Commission ActAAttomeys' fees 
can also be collected when there is a "common benefit or fund"— for 
example, a shareholders derivative suit. Fees are kho sometimes 
awarded when the defendant has acted in bad faith and it would be . 
unjust to have a plafntiff bear his share of the litigation. The most 
important exception, however, under which some two dozeA federal 
courts have held that fees were to be awarded is the "private attorney 
•general" theor>. This theor> holds that a private citizen should be 
awarded legal fees when the suit broughf has effectuated a strong 
statutor>- policy that has benefited a la^ge class of people and where 
such an award is necessary to encourage private enforcement. The 
theory has also been used in some staje courts, most notabl>^in' the 
Serrano (school financing > litigation, in California, where the trial 
court awarded S400,000 in Counsel fees to PubCc Advocates.* ^ 

Recently, however, the Supreme Court in Alyeska Pipeline Service 
Co V Wilderness Society, held that federal courts did pot have the 
power to award fees under the "private attorney general" exception. 
The Court said that recognition of such an exception to the Ameri- 
can rule was within the province of Congress. However, the Court 
affirmed the common benefit or fund exception and the award of fees 
pursuant to statute. Also^ the Court's ruling in the Pipeline case is 
limited to awards of attorneys^ fees b> courts in the federal system*. 
Although the Pipeline case has been a bjow to public interest law in 
ils search for supplementary sources of funding, k good deal of 
follow-up litigation will be required before the case's influence can be 
more precisely assessed. 

Prior to the Supreme Court's Pipeline decision, the principle of the 
private attorney general exception had received support from many . 
sources. For example. Chesterfield Smith, recent past {M-esident of 
the American Bar Association, took a stand favoring reimbursement 
of the legal expenses of successful plaintiffs in public interest causes. 



He saw court-awarded fees not only as equitabk in themselves but 
as a means of. enabling the private bar to pla> a larger role in public 
ic^rcst aUivity. 

The private attome> general exception also enjoys support among^^ 
some gronps of the organized bar, and an ABA committee is work- 
ing on a model law relating to the issue. As mentioned eariief, 
the lower federal courts were nearl) unanimous in favor of the excep- 
tion. Legislation has been introduced, in Congress to give discretion 
to the federal courts to award attomej-s' fees in such cases, and a 
similar bill has been introduced in the California legislature At this 
time, it is too ear!) to forecast what the outcome of this legislative 
activity will be. ^ • . 

So far, public interest law firms have been awarded 51,297,298 in 
fees. They have received $378,84? of that amount, and the rest, 
5918,450, is subject to appeals and other unfinished business. How- 
ever, tiie IRS ruling is so new that th^re is insufficient experience to 
j)redict the amount of dollars tiiat. could eventually flow from this 
source. 

' Another possibility of support is for clients who can afford some- 
thing to pay a reduced fee to public interest lawj'ers. One of the 
underl>ing assumptions of the Foundation s program was that organi- 
zations would come to appreciate the effectiveness of legal tools and 
begin to budget accordingl>*. Some private attorneys who take public 
mterest clients are being reimbursed b> these client organizations. At 
present, the IRS rule bafs tax-exempt public interest law firms from 
accepting clipnt fees, but the IRS might be persuaded tp allow such 
fees, if the fee scale were below market value and the amounts 
it yielded J ell short*of covering the'^costs of the litigation. Recentiy, 
representatives of the Council for Public Interest Law, an organi- 
zation of firm^ dedicated to the growth and development of public 
interest* practice, met with the Commissioner of Internal Revenue 
on this issue and were encouraged to submit a proposed ruling 
on the subject. The Exempt Organizations Committee of the Ameri- 
can Bar As^iation Section of Taxation has also taken a position in 
favor,of public interest law firms accepting client fees, within certain 
guidelines. ' • 

Public Subsidy. There is a trend to provide for attorneys' fees through 
specific statutes. The Court in Alyeska expressed its basic support 
for this kind of assistance: 
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Ft is apparent from our national experience thai tbe-ea^^urage- 
rocnt of private action -^lo implenihii public policy has been 
vietA'cd as desirable in a variety of circumstances. 

Another fprm of public subsidj is illustrated b> the new!> created * 
Ne^v Jersey Department of the Public Ad\ocate. The director, ap- 
pointed by the Governor, ^has cabinet status. The Department has 
offices of rate counsel, mental health advocacy, inmate grievances, 
and public interest lav%. The public interest law office is empowered 
to institute litigation on behalf of a broad public interest, even against 
the state, and can intenene in any administrative proceeding., The 
Department also 'has an Office of Citizen Complaints and an Offide 
of Dispute Settlement, which provide third-party services to com- 
munity groups .and government. The New Jersey agency^ is the first 
^ of its kind in the country. But there is. interest elsewhere'. The Wis-^ 
consin State Department of Admingtration has recently commis- 
sioned a feasibility study for a similar department 

Other possibilities are a tie-in with the Legal Services Corpora- 
tion and specific authorizations in agency budgets for citizen input. 
For example, the Federal Trade Commission has set up a program 
, whereby public interest lawyers can get fees for representation before 
the agency The Npclear Regulatory Agency, is looking into a similar 
arrangenient. re- 
public subsidies pose risks for public inter^t law. \fae unique 
virtue of "private attorneys general" is that they are private and thus 
immune from the restrain^ of public emplojment. If public interest 
law becomes overly dependent on government subsidies, it may be- 
come vulnerable. These matters are difficult to predict. It is not even 
clear that generalizations can be dra\^ from the OEO experience. 
OEO sfrffered heavy political attack, but govejnment-supported pub- 
lic .interest law may not incur this kind of opposition. OEO Legal 
Servicers was a pathbreaker. The idea of independent legal represen- * 
tation Jsupported by public money may .be gaining acceptance. For' 
one thing, the leadership of the organized legal profession appears to 

be committed to it. - » ' 

' .# 

There rem^in^ some uneasiness among lawyers and others that 
prosp&cts'of court-awarded fees might encourage litigation of dubious 
merit and raise the possibility that defendants will try tp induce law- 
yers to settle cases by offering to pay their fees. Thtse fears do not 
. seem to rest on substantial groufids. Since fees would be offered only 
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to successful j>laiixtiffs. those with frivolous cai&es are not likely to 
seek them. And if tbej do, courts 1ia\e ample powers to punish and re- 
strain. It Is expected that courts ^vill examine negotiated fees- >feiiher 
courts nor legislatures are ljkel> tp prove so generous in their awards 
as^ to tempt attorneys interested primdri!> ilKeas>. profit, e^)eciall> 
since the costs of preparing fnib''*^ inter<^t cases are relatively 
in addition, the tax-exemptiyn of public interest law firms precludes 
an> individual lawyer in a firm from benefiting from court-awarded 
fees. 

Support by the Organized Bar. If public interest practice is to remain 
and grow, it mu^t be seen as an enlargement of the scope and respon- 
sibility of the legal profession. The profession has accepted responsi- 
bility for providing public defenders and legal services for the poor. 
The question is whether that responsibility extends to ''public rights 
law." The Sp^ial Committee. of the American Bar Association has 
said that it does, and at its* 1975 annual meeting in Mbntreal, the 
House of'Delegates accepted the Committee's recommendatiflrfT* • 

Now tbat the orgam2ed bar is committed to the princinBe, what 
will happen in practice? The most optimi^stic estimate is that^n about 
tour to, five years the ABA will have moved concretely to aid pubjic 
interest law, the more pessimistic guess is that it will take eight to. 
ten years. No one predicts the bar will move at once, and no one 
thinks it will not move at all. 

When it moves, what can it do? Even though the ABA itsdf would 
probably not put up major financial support, it could strongly and 
probably effectively urge iocal bar associations to do so. Some bar 
associations, Beverly Hills, Philadelphia* and Boston, for example, 
already have made a beginning. Leaders of some large city associa- ' 
tions who strongly support public interest law believe it might be ' 
possible to institutionalize aid, perhaps through a dues checkoff, that 
would assure a minimum of continuing support for one or more 
^public interest firms. 

The ABA might also support public interest law in nonfinancial 
but potentially, very important ways, such as through help in negotia- 
tions with the IRS on fee questions, through the kind of strong and , 
effective backing that it gave the federal legal services program, by. 
support of legislation favoring public interest practice or by oppo- 
sition to hostile bills. Such actipns by the ABA could significantly 
improve the financial prospects of public interest practice, and, per- 
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haps more importantlj, encourage the bar to accept prdfessiortai re- 
sponsibility for it. 

The number of firms that couid* at best be supported t)> *li die 
sources^ and methods projected in this paper still falls far short of the 
number of practicing law>ers required to meet (he needs that the 
work of the past five >ears has helped to reveal. More finr^s than 
there are now are needed, and the> should be better distributed geo- 
graphically But growth may have to depend more heavily on the 
extension of the pro bono publico practice of conventional firms 
throughout the countrj. Here the prospects are unclear, the pro bono 
record of private practitioners is mixed. Most of this kind of work is 
being done <5n behalf of ii>dividuals and is in the nature of service 
rather than law reform litigation. 

Council foe Public Interest Law. The economic options so far dis- 
cussed are available mainlj because public interest lawyers and a few 
of their supporters have worked to develop them. The further devel- 
opment of these possibilities and the cultivation of public acceptance 
are complicated and exacting tasks that cannot be effectively per- ' 
formed by a* few individuals in their spare time. To. this end, an 
organization was set up at the end of 1974 with funding from the 
Rockefeller Brothers Fund, the Ford and the Edna McConnell Clark 
/Foundations, and the ABA. 

The new council,* which has a full-time executive director, small 
support staff, and probably three years to complete its. work, will 
begin with a systematic analysis of the economics of public interest 
practice— an area in which there are now many strongly held im- ^ 
pressions and few data. It will then proceed to design possible financ- 
ing mechanisms, such as drafting model legislation with respect to 
attorneys' fees as well as legislation to prwide direct subsidies. 
Another project is investigating the feasibility of setting ,up a large 
pool of money, with independent management and foundation and 
organized bar support to help finance public interest law activities. 
The council is also exploring methods by which prepaid legal insur- 
ance may' be used to finance public interest law, and it is considering 
professional fund-raising campaigns, the encouragement of research. 



♦Its members include public interest lawyers, other practicing lawyers, and teachers 
of law. 



groups, and the use of law' school clinical' programs. Some pilot ex- 
periments will be included in its work. For instance, if a local bar 
association is interested in pubhc interest law, the council will help 
(iesign a mechanism 'to- facilitate contHbuttons oMocal lawyers. 

In addition the council will conduct an educational campai^ 
aimed at the legal, prof^on and the general public serve as an 
information center, and provide technical assistance to lawyers and 
others interested in establishing a public interest law practice. 

Foundation Support Fivl years ago only a few foundations were pre- 
pared to support public interest law activity. Today more than thir^ • 
participate, most of .them small. Among the larger ones, in addition fo 
the Ford Foundation^ are 2imegie Corporatiop, the Rockefeller 
Brothers Fund, and the Edna NfcCqnnell Clark Foimdation. 

Because of different reporting practices and definitions (litigation/ 
advocacy, public interest law/civil rights), iVis difficult to compile 
accurate figures on the total amounts contributed by all ^e founda- 
tions to public interest law.* However, fqllowing this Foundation's 
definition and that of the IRS, which excludes poverty and civil rights 
litigation,** the number of public interest l^w firms supported in part 
by foundations has grown from three dt four in 1970 to over thirty 
at the end of 1974. Between 1970 and 1974, the total amount con- 
. tribttted by all foundations was about SlS^millon; the Ford Founda- 
tion's share of that total was close Jo 510 millio^. As' of September, 
*1975, the Foundation had contributed more than $12 million to 
public interest law. 

There have been fluctuations in foundation contributions. In 1970 
and 1971, the Ford Foundation's contribution to public iiiterest law 
practice Represented more than 90 per cent of the total. By 1973, 
when several other foundations had become interested *in the field, 
the Foundation's share had dropped to 49 per cent. Then, in 1974, 
perhaps because of budgetary problems, other foundations sharply 
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^Statistics Included in this section were obtained from initial surveying of the field 
by tlie Council for Public Interest Law. With ti^e exception of those related to Ford 
Foundation activities, they should be regarded as tentative but not ''unreasonable 
approximations. 

**The Ford Foundation's extensive uvil r^ts program is not included m this report. 
A general description of Foundation activities jn this field may Se found in Cur 
rem interests of the Ford Foundation 1976-77, available on request from the 
Foundation's Office of Reports. 
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reduced their curamitmcnu, and the Foundation s share jumped baclc 
up*io a&ui 80 per cent of the total. Approximate}) S9 million has 
been budgetdl'b) the Foundation for public interest lav^ activity 
through 1978. • ' ' 

Some -Longer-Term Implications 

The experience of the ta&t fiv^ >ears is now undergomg formal evalu- 
ation bj an inierdisciplinar) group of scholars at the University of ^ 
Wisconsin. The stud), ''directed b) Professor Burton Weisbrod of the 
Dej^artmeiiT of Economics, is seeking to {rface public interest law 
activities in a broad theoretical and empirical perspective and to find 
wa)s to assess the social and economic consequences of the activity. 
Not limited to the Foundation grantees, the stud) is taking' into 
account all public interest law activities, including alternative mecha- 
nisms. Present plans call for the completion of a comprehensive report 
in publishable form in September, 1976. 

The Wisconsin group' has divided its work into two sets of studies. 
One is a series of examinations of public interest law activities in each 
of ten fields, such as the environment, coiisuAierism, education finance, 
epipbyment discrimination, safet) and health, and fand-usc regula- 
tion. Eacb of these area studies will evaluate past ^activities and 
attempt to assess the potential for future public interest^law efforts.. 

In addition, the research involves a set of more theoretical inves- ' 
tigations, encompassing such matters as the definitiofi of pubUc inter- 
est law, how ijis activities relate to the activities of government, the 
private for-profit, sector,, aijd the private nonprofit sector, and dis- 
tributional effects — who i^neSts and^ who is hurt by public interest 
jaw activities. Y 

Even though the formal evaluation research is not completed, it is 
evident at this stage that quantitative answers in most of these areas 
are hard tb<ome b). There will be some, but many of the judgments 
the evaluators will reach /will have to be qualitative, yet s^ific and 
based on solid scholarly analysis. 

Tl^e work of the, Wisconsin groufj, as well as discussions with other 
•scholars and polic) analysts, has begun to yield possible directions 
for the^further development pf legal tools and approaches to the man- 
agement of disputes. Although the power to litigate and the ability to 
win are central^ to the effectiveness of public interest lavvyers,'some 
of the issues that engage theih cannot be effectively resolved by a 



O 40 



40 



court decision. Some issues should not be, dealt witft in the courts, 
some need more expeditious handling than the legal s>'stem allows, 
and some require whole nc\\, approaches to conflict av-oidanCe. The 
Center for and Social PoIic> recentl> established a project to 
study some of these questions. 

. In recent years we have witnessed a veritable cascade of disputes 
that have come, ^ore various kinds of tribunals. Issues range across 
the entire agenda of government — energ> developmentTfemironmen- 
tal protection,,consumer protection, education, and so forth. Conflicts 
over these matters arise among interest groups; between interest. 
. ^ups and govemriient, and between levels of government Little 
P need be slid about the diSculties that the courts, administrative 
agencies, and other decfeion-mal^g bodies have in attempting to 
resolve such^ largf numbers of conflicts eflBciently and fairly. Hie 
quantitative proWem is compounded b> the growing complexity, tech- 
nological sophistication, and interdegepdence bf Society's problems. , 

Against this background, growing n^mb^ of people have doubts 
about the capacity of govermnent to deal wiui^the problems that iHs^ 
or will be facing. Agencies with imprecise goals have enormous dis- 
cretionary authority. Legislatures and chief executives find it increas- ^ 
ingjy difiictJt to dir^t and coordijiate thWctivities of the bureaucracy. 
Policy directives lose much of their force a^lhey move through the 
administrative hierarchy, 'and there is a lack of information about 
.what happens at the field level. 

The administrative process is predicated on thesettleinent of dis-T ' 
putes between competing interests. In the regulatoi^ agencies, formal 
hearings consume large amounts of time and resourcdi. In human 
service agencies," such as schools, welfare, health, ^d t^ntal health 
departments, the clfents often are not capable of challenging the 
bureaucracy. Discretionary decisioas have such low visibility that 
conformity Jo law is rarely put to^ the. test. 

The time is ripe to reexamine th:e connection between conflict reso- 
lution and public administration. Can conflict-resolution processes 
be made more flexible so that many kinds^problems can be handled 
more^flSciently and equitably? What about the effect of Increasing 
public participation? New structures dec needed, diff^erent methods 
of dispute-settling need to be exnjlored and tested. 

For agehciei dealing with nwsses of people, the discretion of lower- 
level officials might be reduced by standardizing administrative pro- 
cedures. In voting rights legislation and administration this has been 



fotind t0 be the fair and efficient approach when enforced One of the 
iey benefits in using goals and tiiBfLagles in emplo>raent discnmina- 
rion cases is to a\T)id discretionar> case-b><ase detenxunations. When 
discretion has been replaced b> standardization, implementation caa 
be statistically monitored.. It is reasonable to expect clear standards 

' .and objective eligibility criteria to help reduce conflict. 

^ . Another possibifit} is deregulation. A rpcent ^example is the Food 
and Drug Administration's experiment >ith food-ideniit> st^dards. 
Under its prior appro^h. all ingredients for man>, food^had to com- . 

T)ly^irh oflacial standard recipes. It became difficult to establish or 
change a standard. Hearings were length), , complex, and costly. 

yUnder the new approach, the FDA is regulating onl> the essential 
elements of certain foods and rel>ing on labeling requirements for 

^•nonessential elements The, Federal Communications Commission's 
antimonopol) rules are another example, and theie are proposals* 
to'^^eregulate parts of certain industries, foTexample, trucking and 

^ the airlines. 

Standardization and deregulation ma> make it easier to develop ' 
better methods of monitoring administrafive performance. There are, 
of courSe, man> administrative- s>:stems tl^cannc^be standardized, 
but much tan be done in order to mij)ro%^^Rthods of control. During 
the last two decades s) stern-management techniques have developed 
rapidly and found wide application in public bureaucracies. Muth 
heated debate about the .merits of these .techniques has been recorded 
in scholarl> and general literatufe. But pro'Sfeins Of accountability and' ' 
^efficiency persist, and all the experience shows that much more re- 
mains to be done to improve methods of coordination and control 

Still, no degree of standardization can or should obviate all admin- 
istrative discretion. To take account of social and individual differ- 
ences, balances ha\e to-be struck between the need for strict adminis- 
tration and fiexibilit). Man> broad problems cannot be k>lyed by 
■standard procedures, and decisions will have taT>e^made on a case-by- 
case basis TJius, there will continli^ to be a need for administrative 
hearings and . conflict-resolution techniques. HowSVer, traditional 
procedures can be redesigned in ifght of new needs. For example, a 
recent Supreme Court decision is allowing the FDA to modify its 
hearing process. Cncjer this decision, drug companies must produce 
results of scientifically valid experimc/its before they are granted full 
evidentiary Jiearings on challenges to the efficacies of their products: 
The intent is to reduce lengthy hearings" while protecting the public 
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against ineffg:ti\e drugs. AltbSiigh scientific knowledge* and^othcr 
forms of exiJertise cannot resohe value questions, this kind of infbr- . 
mation can be usedyto reduce disagreements over questions of fact 
The FDA Supreme Gwbpfc^^ision is a concrete step in this direction. 

Other techniques now being explored might resoUe controversies 
before full evidentiar> hearings become necessar>. Public interest law 
participation m certain JLinds of rule making is an example. Access by 
affect^ groups to this process should lead to better informed settle- 
ments v^hich, m turn, should reduce the need for later confrontatioQS 
There is also good reason to e?^lore the applicability of other tech- 
niques of conflict resolution. Arfjitration and mediation have been 
used successfully in commercjtil ^natters and labor-management rela- 
tions, to what extent are the) applicable to other problems, such as 
in clashes on environmental or educational issute? 

Where does public interest law fit. in this wider perspective? No 
matter what reforms are implemented, institutions performmg the role 
of ombudsmen and private ajtomeys general will still be necessary 
Althou^ mechanisms allowing for citizen' participation in govern- 
ment are. increasing, there is no fesson to think that govermnent is 
any more likely tomorrow than today to seek out the views of those 
who are not normally represented among its*interldcutors. Thus, there i 
will be a need for imtitutions to advocate the causes of the unrep- 
. resented. . - ' 

It is probable, therefore?, that public interest law activity will play 
different rples in varied institutional settings. Litigation, used judi- 
ciously, wijl continue to remain of central importance. Negotiation,, 
participation, iri rule making, and. administrative' consultations often ^ 
. are more fruitful. Having establish^ their credibility throtigh woric of 
high quality in these areas, public irlterest lawyers must use their 
imajgination and resourcefohiess to^find new ways to help society 
serve people more equitably and effectiyely. It is likely that tfie final 
judgment on public interest law "will be based on such mnovative 
performance, rather than simply on a toting up of litigative victories 

Edward H, Levi, in his foreword to The Public Interest Law Firm: 
Voices foLJle^ Constituencies, said that the impprtant ques- 

. whether [the] success or failure [of public interest law], 
••however m^sured, will .h^vc effcds upon our political system 
4 or system of justice thrbugh the creatipn/wiih staying power, of 
a new instrument for rcprcscntatiorf, or throo^ the revitalization 
or conceivably, the weakening of traditional forms ^ . . . ' " • 

^ ' : ' 43^ 



Jlppendix 



Amerioan Bar Assodation 
• Special Committee on Public Interest Practice 

RECOMMENDATIONS , 

The Speaai Commitxcc on Public Inrerest Practice recommends adoption 
of the foUowing: - 

RESOLV ED, that It IS a basic professional Obligation of each lawyer en- 
gaged in the praaice of law to provide public interest legal tervices, 

FL-RTHER RE«>L\ ED. that pubhc interest legal service legal se^rvice pro- 
vidcd without fee or at a subslanually reduced fee, which falfe into oiie or 
n\ore of the following areas: r 

1. Po\€rt} Law. Legal services in ci\il and crim;nal matters of impor- 
tance to a client who dbes not have the financial resources lo cftrapensate 
counsel. 

2. Cml Rights Law. Legal representation involving a right of an indi- 
vidual which society has a special interest* in protecting. 

3. Public Rights Law. Legal representation invqlvijig an impolrtailt right 
bclonginj: to a significant segment of {he pubjic.^ 

4. Charitable Organization Representation. Legal service to eharitabie, 
religious, civic, governmental and educational in^tutiphs >in matters in 
furtherance of their organizational purpose, wh^re the payment of custom- 
ary legal fees vvouid significantly deplete 'the organization's economic re- 
sources or would be otherwise inappropriate. ^ 

5. Administration of. Justice. Activity, whether, under bar association 
auspices, br other*vjse. which is designed to increase the availability o/ legal 
services, or otherwise improve the administration of justice. " 

FURTHER RESOLVED, that public- interest legal services shall at all times 
be provided m a manner consistent with the Code of Professional Respon- 
sibility and the Code ol Judicial Cbnduct; ' 
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: FCRTHER RESOLVED, that SO long a$ ^btrt is a need for public mterest 
legal senices, it is loaunbtni upon the orgaiizcd bar to afe^ist cadi hwyct 
tn fiflfilling fais profcssjoaal rcsponsibilit) lo pro^kk sudb scrvKCs as well 
as to assist foster and eocoara^ govemro^ctal. cfaariid>Ic and <«bcr 
sources to pro^-xSe publjc interest IcgBl seriices 

FURTHER RESOLVED, that iht appfopna^ oS^iak. commitiees, or sec- 
tjoas of the Amerjcan Bar Associauon are instructed lo proceed wtth the 
devdopn^ent of proposals to can} out the interest and purpose of the fore- 
^ going resoluuons. 

REPORT . 

Hiis resoluuon was deferred to the Annua] NIceting at the Oucago Mid- 
year Meeting so that it could be discussed with various segments of fee 
organized bar. 

Since feen it has been reviewed from Uithin the ABA and outside fee 
Association In Februar} 1975, a Conference of Bar Leaders was held in 
^ New York Gt> Bar associations from Wasiiington, D,C. to Bpston were. 
" represented by feeir respective bar leaders,- in most cases presi&nts tod 
pr^idents-elect The resolution was found generally acceptable and feerc 
was uniform agreement ' that the organized bar should^do more to assist 
lawyers in fulfilling feeir public interest'l?gal .serviced obligaUon^, There wa^ 
DO dissent from fee' proposition that each law>er had a duty 'to provide 
public interest legal services^ 

As of. fee writing of ^feis report several state and. local bar associations 
have adopted a statement of obliption substantially similar to feat being 
proposed for adoptioniS feis Committee. It is fee Committee s opimon fegt 
feese associa^ons are leading associations, and die America^ Bar Asso- 
datjon should also undertake fee lead in 'feis vitall) important area .of fee 
deb'very of legal services. Hie District of Columbia Bar, fee Chicago Cotm- 
cil of Law>ers. fee ^ Beverly Hills B^^r Association, fee Arizona. Philadcl-. 
phia'and Che Boston Bar Assodations have i3^is5ed substantially idSriiical 
resolutions to that being proposed. The Association oi the Bar of fee City - 
of Vew Yoilc/fee Florida fiar^d tiic S^e-Kmg CQunty Bas Association, 
presently have fee^subject matter uijder active consideration, ^ ^ 

The resolution has been reviewed and approved b> fee ABA Committee 
on Efeics an<i Professional Responsibility^, and ha$ been referred to dl 
relevant committees and sections xjf the Associa<ion, It ^as 'also bee^i 
(avoraWy acted upon by jfee Consortium on Legal Services' and fee Pubbc, 
which includes fee following ABA committees:' ' \ 

/a) StandingCommittee on Lawyer Referral Service' ' 
<b^ Special Committee*on Delivery pf Legal Services' - 



c) standing Committee on Legal Asslstaiice to Serviceman 

d) Standmg Committee on Legal Aid & Indigent Dc^ 
c) Special Comipittee on Prepaid Legal Services 

f) Special Gommittee to Survey L^al "Kceds 

The Young Lawyers Section, ibe CoudciI for Advancement of Public Inter- 
est Law, and the NaucHial Legal Ajd and Defender Assodation have also 
af^roved the resolutioif 

In general the resolution states that it is the ia^iyer s dutj, as a function 
of his professional status, to pro\jde pubbc interest legal services, legal 
services ^^'ithout fee or at a substantial!) reduced fee. The resolution ftirlber 
pro\ides s^rveral areas which would qualif> for fulfillmwit of the obligation. 

Suggestions received from the Council of Criminal Justice Section have 
been reflected in the resolution since the Midyear Meeting. The resolution 
reflects these sugge^ons and, additionail), those received from bar leaders 
contacted from within and outside the ABA. 

Generally, the pertment changes to the resohition are: • ' 

. 1) The duty has been expressly stated as deriving (among odier things) 
from the professional status of ^ lawjxr. . * 

, 2) The application of the resolution is limited to lawyers in the prac- 
tice of law (e.g., judges ^ould be exempted from some activities becatiise of 
thrir status as judges, go\emmcnt law>ers would not iiccessaril> be exempt, 
unless b> definition their worL qualified and their cornpensation was sitfh ^ 
stantially reduced as a result). " ' • 

3j -^reas 1 through 4 ha\e been simplified end shortened and one addi-, 
ticnal aroa has been added, that is Area 5, which would cover c«lain un- 
•compensated woric, such as bar association or related activity. 

4) The resolution has als^ imposed an obligation tipon the organized 
bar to foster and encourage go\cmmental and diaritable sources to provide 
public interest legal scrvic;eS an<j tc /urther encourage and assist each lawj^r 
in fulfilling his obligation. 

In our man> deliberations. sijjice September 1973/ the Committee has 
concluded that the Canons-and Ethical Considerations, alrfiou^ not explic- 
itly^ make it clear that the legal profession and each individual lawyer 
share the responsibilit> for providing public interest representation and that 
ther^r' is a dut> on .each individual lawjer to provide his share of such 
'ptd>lic s^rvictf work. \ * - - 

Of course, behind the development of the resolution is our Committee^s 
further conclusion that, lawyers and the organized bar arc in neqd X)f guid- 
ance in determining the areas in which they should, become involved in 
performance of this duty. ^ . * • * 

The duty of* each lawyer and the legal profession is well supported by 
, authorities an<J in fte basic precepts t)f the profession. . ' 

Roscoe Pound stated a profession's true function ^ost s^aixinctly: 

. ' •; . • 4-6 .■ ■. 
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• There is much roc^c is a professjoo Chau a tracfitjopiillv dignified 
calling. The term refers lo a ^o^p of incn pursuing learned ah as 
a common calling \n the spirit of piiHic service — no less a public 
ser\iqt becatse ii aaaj iccHJ^tdHv be a means of livelihood. Pursuit 
of ihe^iearoGd art tn' Ac spirit of a public servK* is ibe pnmajy ^ 
purpose. / . * 

For this reason. in*part, a law5€r's lime arrd energies mOst be aUocaied 

* not onl> acconJjng to the demands of the marketplace, but, as well to die 
needs of societ> for hjs professiona3 skills. It is the dement of public service 
\\h*ch distinguishes a profession frt)m a trade, and our profession should 
impose upon itself the duty of such public ser\ice- 

The tude of Professional Responsibilit\ supports the resolutKjn and the 
Ethical Considerations encompass sen ices to the poor, but ihefe is no 
mention of a professional obligation to provide representalJon in casfs 
seeking the indication of an indnidual's fundamental crvil ri^ts. or ri^ts 
bdonguag te the public 'at large, t^iiere societ> needs to have its rights 
viridicatad but as a practical matter the ivould-be plaintiff or defendant will 
take action to vindicate or defend those ri^is onl> if he receives aid, and 
does not have to bear the costs himself. (Canbos 2, EC2-25; 1EC2-16; 
EC8-3) ^ . - 

Ethical Considerations are "aspirational in character." As such, unlike 
' the D^iplinar> Rules.' the> are not enforceable, stafttiaitis. but are "ob- 
jectives toward which cvcr> m^hiijer of the profession shocfld strive:*'' 

Canon 2 provides: ^ . 

A lawver should assist the legal pi^fession in fulfilling, its duty to 
make legal couiisfel Available. 

. EC2-25 provides; , * 

Hie basic responsibility for providing legal services for those unable 
to pay ultimately^ rests upon tlie tndividual lawyer . . . Every lawyer, 
regardless of professional prominence or professional workload, 

* should find time to participate in serving the disadvantaged. Thtt 
rendition of free legal services to those unible to pay reasonable 

J" ftt^ continues to be an obligation of each'lavvyer, but the efforts of 
individual lawyers are often not enough to meet the need. 

See also EC^-16. whidi states: 

k ^' ' * • 

' Persons unable to pay all or a portion of a t5^asonabIe fee should be 
abtc to obtain necessary legal services, and lawyers sjbould supply 
and participate in ethical activi6es designed to achieve that ob- 
* jective. - '^■^ 

Code of P/ofessiondl Responsibility. Preamble Atid Piclimtnao Statement, p. I 
U97Q). * 
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And sec EC8-3, whicb stales that: 

Those persons unable to pay for legal service ^lould be provided 
needed services. 

*. 

. It is dear from the Canons and Ethical Considerations that the legal 
profession accepts respunsibiht> for providing public interest rcprescnta- 
Uon, and that each individual lawyer shares this responsibility, but it is not 
clear exactly what types of legal services will fulfill the individual lawyer's 
obligation, or how much he is expected to do. Lack of affirmative guidance 
as to what each individual lawyer is expected to do has resulted in many 
lawyers and law firms doing little or nothing. 'A collective' responsibility 
must be translated into a defined individual duty in order to realistically 
expect that each lawyer will contribute his share. The profession has not 
yet done this and oxu resolution is designed to meet this end The Commit- 
tee strongly recommends that the Association take action to cause lawyers 
to recognize their professional obligatioiL 

' Respectfully submitted, 

Harry L. Hathaway, Chairman 
Edmund J* Bums 
Roderick A. Cameron 
' Frank T. Gray 
Charles A. Hobbs 
Arnold B. Kanter 
Charles J. Parker 
William G. Paul-^ 
Howtird L. Shecter 
MamatS. Tucker 
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Public Interest Law Tirms Supported by the Ford Foundation 

Grants as of 
December 1975 

Soathern California Center for Law in the Poblk Interest S 734.000 
10203 Santa Monica Boulevard 
Los Angeles. California 90067 

Frederic P. Sutherland. Execuave Director 

Landon Morris. Chairperson 
Founded: 1970 

Center for Law and Social Policy' 1.805.000 
1751 N Street, N.W. 
Washington, D. C. 20036 

Joe Onek, Executive Director 

Honorable Arthur J. Goldberg. Chairperson 
Founded: 1969 
« . 

For Responsive Media: Citizens Commnnications Center 870.00Q 
1-914 Sunderland Plac5, N.W. 
^ WasWngton, D. C. 20036 ' . 

Frank Lloyd, Excculiye.Director ^ 

Henry Geller, Chairperson 
Founded: 1969 . ' * 

CoHflcil for Poilic Interest Law 1 10.000 

1812 N Street, N.W. ' * , * . 

Washington, D. C. 20036 . ' . - ' ' 

Charles Halpem,^ Director • . 

Founded:" 1975 ' . ' 

Education Law Center, Inc. M^5,000 
605 Broad Street ' ^ , * 

Newark,Ncw Jersey 07102 • . * • . - 

Paul Tractenbcrg, Director . . , 

C, Willard Heckcl, Chairperson ' - 
c Founded: 1973 v ' ' ' ^ ^ 

Environmental Defense Fund, Inc. • ^ 747,000 

.162 0IdT6wnRbad \ ' - , ^< - ' ' ^ 

East Setauket,Ne^ York 11733 . - * . • " 

AriicSchardt, Executive Diifector ^ r ' . 

Arthur Cooley, Chairperson 
Fotmdcd: i967 . ' , '\ ' 

50 . ' ' . , 



Georgetoini Univcirshj' Law Center 
Institute for Publk Interest Representation 
600 New Jersey Avenue, N.W. 
Washington, D. C. 20001 

Victor Kramer/'Executive Director 

Robert Pitofsky, Chairperson 
Founded: 1971 , 

International Project 
Center for Law and Skxnal Policy 
1751 N Street, N.W. 
Washington. D. C 20036 

Richard Frank, Executive director 

Se>Tnour Rubin, Chairperson 
Founded: 1971 

League of Women Voters Education Fond 
1730 M Street, N.W. 
^ Washington, D. C. 20)36 

Margaret Lampel,- Executive Director 
Ruth C. Clusen, Chairperson - 
Founded: 1973 . . 

Legal Action Center of the Citj- of 'New York, Inc. 

^71 Madison Avenue 

Room 108, J 

New York,' New York 1001 7 

Elizabeth B. DuBois, Director - 
' Arthur L. Liman, Chairperson 
Founded: 1973 ^ 

>j 

Natiiral Resources Defense Council 
^ 15 West 44th Street / . ^ • 

' New York,^New York 10036 * - . . . 

John Adams, Executive Director 
Stephen P. Duggan, Chairperson ; 
Fouilded: 1-969 

Pobiic Advocates, Inc. 
433 Turk Street 

San Francisco, California 94120 ^ ^ 
Sidney NVolinsky, Managing Attorney 
Howard IJJemerovski, Chairperson 

Founded: 1971 



Siena Clob Legal Defense Fond, Inc* 

311 California Street 

San Francisco, Cafifomia 94104 

John Hoffman, Executive Director 
Donald Harris, Jr., Chairperson 

Founded: 1969 



433,000 



Women*s Law Fund, Inc. 
620 Keith Building 
1621 Euclid Avenue 
Cleveland, Ohio 441 15 

Jane M. Picker, Director 

Professor Lizabeth Moody Buchmann. Chairperson 
Founded: 1972 



340,000 



Women's Flights Project • 

Center for L^aw and Soda! Policy 

1600 20th Street, N.W. 

Washinjgton;D. C 20009 

Marcia D. Greenberger, Managing Attorney 
Brooksley Landau, Esq., Chairperson 

Founded: J 974 

Research Cenier for the Defense of Public Interests 

Bogota 1 
Colombia \ 

Fernando i|Jmana Pavoiini, Director 
Founded: 1^741 



70.000 



95.000 
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